
 
 
Website – www.indialegalhelp.com  
E-mail – indialegalhelp@gmail.com  

 
 

© Anil Chawla Law Associates LLP 2024  www.indialegalhelp.com  
 

Independent Director in Cheque Bouncing Case 

By Anil Chawla Law Associates LLP 

A. Introduction & Background 

An Independent Director (as per section 149 of Companies Act, 2013) is a director 

other than a Managing Director or Whole-time Director or a Nominee Director. An 

Independent Director cannot be related to any of the directors or promoters or even 

key management personnel. He / she cannot even be employee or key management 

personnel. It seems logical to say that an Independent Director cannot, generally 

speaking, be a person “who, at the time the offence (of cheque bouncing) was 

committed, was in charge of, and was responsible to the company for the conduct of 

the business of the company” as is the requirement under section 141 of Negotiable 

Instruments Act, 1881 (NI Act). 

Even though it should be clear and obvious that an Independent Director cannot be 

covered under section 141 of the NI Act, it is a practice for many lawyers and law firms 

that when they file a complaint of cheque bouncing under the NI Act against a 

company, they include the names of all directors (including independent directors) as 

accused. This is a wrong practice that causes much inconvenience to the concerned 

independent directors. 

This research paper examines the legal defenses available to independent directors 

who are saddled with such cheque bouncing cases for no fault.   

B. Steps After Receipt of Notice 

As and when a cheque issued by a company bounces, the holder of cheque issues a 

notice to the company as well as to the directors of the company. If you are an 

Independent Director and you receive such a notice, you must not ignore it. Do not 

forward the notice to the company and think that the company’s officers (law 

department, company secretary etc.) will take care of it. If the notice is addressed to 

you in person, you must answer it personally.  
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The following extract from judgement of Honourable Supreme Court in the matter of 

S.P. Mani and Mohan Dairy vs. Dr. Snehalatha Elangovan1 is most relevant: 

 

 

 
1 Criminal Appeal No. 1586 of 2022, decided on 16th September 2022; MANU/SC/1189/2022 
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Your reply must state clearly and unambiguously the following facts (to the extent 

true): 

a) I am an Independent Director of the company. 

b) I am not in charge of the business of the company in any way whatsoever. 
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c) I am not responsible to the company for the conduct of the business of the 

company in any whatsoever. 

d) I have not signed the cheque that has been returned unpaid. 

e) I have not been involved in any manner in the transactions between you and 

the company. 

f) There is no way that I can be deemed to be guilty as per the provisions of 

section 141 of the NI Act. 

g) It is wrong on your part to include me as one of the recipients of the notice 

issued by you under section 138 of the NI Act. 

The reply should be sent to the sender of the notice by all means possible but 

necessarily by Registered Post or Speed Post Acknowledgement Due. The reply 

should be sent by you even if the company officers / directors / promoters assure you 

that the company is arranging to make the payment or that the company is negotiating 

with the party and will settle it soon. 

C. Steps After Receipt of Summons 

If you have received summons from a court, you must take it seriously. Find out and 

engage an advocate who specializes in trial court criminal matters. Do not engage a 

senior lawyer who is an expert of High Court or Supreme Court.  

On the first hearing when you appear before the trial court magistrate, your advocate 

will file a bail application. You need to arrange for some surety / cash deposit to fulfill 

the bail conditions. There is no escape from this step. Do not try to delay appearing 

before the trial court. If the court issues a warrant, you will face a more difficult 

situation. 

Immediately after the above step is completed, you should arrange to file a revision 

petition either before the Sessions Court or before the concerned High Court (both 

options are correct though it is preferable to go to the Sessions Court). At this stage 

you need to engage a different advocate. The one you engaged for trial court may not 

have the capabilities to take up the matter before the higher court. The key prayer in 

the petition will be to quash the summoning order issued by the trial court. 
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For the revision petition, it is important that you read carefully the complaint made to 

the trial court and look at the specific statements that relate to you personally. For 

example, the complaint might state “Accused No. 3 is director of accused no. 1 and is 

in charge of and is responsible to the company for the conduct of the business of the 

company”. It is necessary to deny and rebut the said statement (called “averment” in 

legal language). It is most important that your revision petition states clearly and 

emphatically that you are an Independent Director and are not in any way either in 

charge of or responsible to the company for the conduct of the business of the 

company. Support for this may come from all or some of the following documents: 

a) Copy of Reply to the Notice under section 138 NI Act sent by you 

b) Copy of Appointment Letter issued by the company to you appointing you as 

Independent Director 

c) Copy of Board Resolution / Resolution of meeting of members appointing you 

as Independent Director. 

d) Copy of DIR-12 (or Form 32) filed by the company with Registrar of Companies 

when you were appointed 

e) Copy of intimation to stock exchanges when you were appointed as 

Independent Director (applicable in case of listed companies) 

Please ensure that all the above documents (to the extent available / applicable) are 

submitted along with the revision petition. 

Legal support for the revision petition comes from the following extract from S.M.S. 

Pharmaceuticals Ltd. Vs. Neeta Bhalla and Anr.2 

 

 

 
2 Supreme Court of India, Decided on 20th September 2005; MANU/SC/0622/2005 
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Key point in the above judgement is that the complainant must state specifically that 

the accused person is covered under section 141 of the NI Act based on facts. There 

is no presumption that a person just because he is a director gets covered under 

section 141 of the NI Act and can be held guilty. 

Notably, there are two requirements under section 141 of the NI Act. The requirements 

are as follows: 

a) In charge of the business of the company 

b) Responsible to the company for the conduct of the business of the company 
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It is important that both of the above points are clearly mentioned by the complainant 

in the complaint made to the trial court. Often one or even both points will be missed 

out in the averments made in the complaint. If this has happened, this can be a ground 

for the revision petition. Support for this comes from the following judgement of 

Honourable Supreme Court in the matter of Ashok Shewakramani & Ors. vs. State of 

Andhra Pradesh & Anr.3 

 

 

 
3 Criminal Appeal No. 879 of 2023, Decided on 3rd August 2023; 2023 INSC 692 
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It is worth mentioning here that Honourable Supreme Court has held repeatedly that 

merely reproducing the words of section 141 of the NI Act and making an averment is 

not sufficient to prosecute a person for the offence of cheque bouncing. The 

complainant must state clearly why and how he/she has come to the conclusion that 

the accused person ought to be considered as a person fulfilling the twin requirements 

of the section. The position was reconfirmed in a recent judgement of Honourable 

Supreme Court4 as follows: 

 

 

 

 
4 Susela Padmavathy Amma Vs. Bharti Airtel Limited, Decided on 15th March 2024; MANU/SC/0202/2024 
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D. Conclusions and Recommendations 

It is a bad practice to rope in all directors including independent directors as accused 

in case of bouncing of a cheque issued by a company. This practice goes on despite 

clear judgements of Honourable Supreme Court against it. It is necessary that 

independent directors take due precautions and legal defense when faced with such 

a situation. 
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